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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
CIVIL APPEAL NOS, 9458-9463 OF 2003

Rajkot Municipal Corporation & Ors, ... Appeilants
\JIJ

Union ¢f India ... Respondent
WITH
CIVIL APPEAL NO. 9457 OF 2003

Ahmedabad Mumc;paf Corporation Appef!ant
'\fuor of India & Ors. ... Respondents
CIVIL APPEAL NO.9464 OF 2003

Rajkot Mummpan Corpcratnon & Anr.
:J’rsnon of India & Anr. ‘

... Appellants

e o R b O S TS ul.d-v..-

s Respo_ndents

Bt .

CIVIL APPEAL NOS.9465 OF 2003

Rajkor Munijcipai Corporation - Appellant
Vs.

Union of India & Ors. Respondents
CIVIL APPJL NO. 6706 OF 2004

Vaaodara Municnpal Corporauon : ] ST AppeHant
Mg a7 g _ :

Umon of Ind:a & Ors Respondents ’

_Cﬁmoeahcr} o;‘" RaJkOt Ahmedabad‘

k]
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-v"g, dramagev ete;
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atic ns: to prooertles owmd by Umon cf Indra and I"S departments



“When some of the bills w"’ tp !
- attachment of the properties 6f Unio flndla by mvokmg
.proceedmgs by trﬂatmg the dues as. arrears of taxes. Suc
appellants were challenged by Union ‘of Indxa in a- batch of writ petuttons
" before the Gujarat High Court which. were dlSpOSGd of by the lmpugned
common order of the High Court dated: 19 9. 2002 The A EIgha s
; a,lom.d Lhe DLUUOHS holdmg as; fo!lows e Paisaslna

: "Nom of the lrr‘pugned dnmand notkes or recovery orders mttmatmg
attachment of the properties of the Union. Government. are referable to
any contract and these have obvsously been issued by the Municipal
Corporaticn under the purported exercise of powers to recover service

- charges in lieu of property taxes. When the taxes themselves could not
be levied except by removing the exemption by law made by the

~Parliament as contemplated by Section 285(1), the embargo cannot

betaken away by any implication arising from such admmlstratlve
communications. Even if the respondents were entitled to recover any
compensation on' the basis of any alleged assurances of the Central
Government, the rature of their demand would have been entirely
different and not as has been made in all these matters by way of -
recovery notices for tax dues and coercive action for recovery of such ..
dues. The attempt to base the contention now o¢n . quasi-contract
theory and entitlement for Lompensatson for services rendered; cannot
cloud the nature of the demand notices and the orders of recovery
which are  issued under the provisions of the said Act and the Rules
having bearing on the aspect of levy and recovery of Municipal taxes
No exemption can be spelt out from the communication of 1954 and
187 which can make any inroad in Article 285(1) of the Constltutfon

XXXXXXX

It is thus c_ear to us that, in absence of any notification under Secticn
184(1) of the Railways Act, 1989 or under the correspondmg provision
of Section 135(1) of the Act of 1890, and in absence of any contract as
contemplated under sub-section (4) of the corresponding provision of
section 135 of the Act of 1890, it was not open to any of these
corperaticns to impose any tax or service charges in lieu of tax under
the said Act and effect recovery bv issuing the :mpugned demand
notices and other coercive orders. Admittedly, there is no law enacted
by the Parliament, withdrawing the exemption from Municipal taxes, as
contemplated by Article 285(1) in respact of the properties occupied
by the POJ«J Dﬂ-oammn or Office of the Accountant General.
Qbvinusly, therafore, the'rezovery of property taxes of service charges
o ijeu of s.u:!‘. t:-axes bt wug,u-* ko be Gone under the impugned
demand nretices and orders issued for the coerciva recovery of the



Municipal taxes under the said Act, is ultra vires the powers of the
Municipal Corporation. All the impugned notices, demand notices as
well as other orders issued by these Municipal Corporations for
effecting recovery of service charges in lisu of taxes are, therefore,
hereby set aside.

Rule is made absolute in each of these petiticns accordingly, with no
nrder-as to costs. if any amount is deposited pursuant to the interim
orders, that may be refunded to the Union of India."

3. The said order was challenged by the appellant Municipal Corporations on
the ground that the words "exempt from all taxes imposed by a State or by
any autherities withinsthe State" cccurring in Article 285 of the Constitution
of India do not inciude service charges claimed by them in respect of
groperties owned by the Union of India. They aiso contend that the
arrangement arrived at and referred to in the communications / circulars the
Government of India dated 10.5.1954, 29.3,1967, 28.5.1976 and 26.8.1986
were enferceable agreements between the Government of India and the
Municipal Corporations, which had nothing to do  with Article 285, The
municipal corporations alse contended that section 135(1) and 184(1) of the
Raliways Act, 1989 exempted: the Railways only from payment of taxes and
not from payment of service ¢ \arges.

4. Article 285 of the Constitution provides that :
‘(1) The property of the Union shall, save in so far as Parliament may
by law otherwise provide, be exempt from all taxes imposed by a
State or by any authority within a State.” ;

"(2} Nothing in clause (1) shall, until Parliament bylaw otherwise
provides, prevent any authority within a State from levying any tax on
. any preperty of the Unfon to which such property was immediately
before the commencement of this Constitution s liable or treated as
liable, so iong as-that tax continues to be levied in that State:"
“as 5 *In Union of india &Ors. v, State of Uttar Pradesh & Ors.- 2007 (11)'SCC:
324, this Court uphaldthe dedision of the High Ceurt that chargas for supply .

“of water or-for. other services renderad under any. statutory ;‘obl_ig.ati_on,f},IS-'a"f

Referring to Section 52 of the P Water Supply and Sewerage Act,1975, |
T Q'm'efn‘(fié'tuféﬁ_w_as'hotf"imbbrta;nf~»"a:n..d what: was charged is a fee. for * the' -

“supply of water as.+well- as maintenance” of the sewerage system, and. -
~such’sesvics charges are to be considered as a fee and were not hit by Article

fee.and not tax, It was held that the Union of India was liable to pay such .

charges | - and should -homour the  bills served in ‘ that bgﬁfa.,lf,-".,‘ e vk

eld that the charges - were loosely: fermed “as' 'tax®, that the =



e

285 of the Constitution, It was further made clear that what was exempted
by Article 285 was a tax on the property of Union of India but not a charge
for service which were being randered in the nature of water supply or for

maintenance of sewerage system.

vhen these appeals were earlier listed for hearing, both sides agreed that
they will attempt & broad consensus an sevzral pending issues and narrow
down the areas of contreversy and agree for a dispute resolution mechanism,
We are told that in pursuance of it, discussions were held among various
departments of rhe Government of India with the Department of Urban
Develcpment. In px..rsuance of it, an affidavit dated ©.4,2009 has been filed
on behalf of . . Unicn of India crystallizing its stand” on  various
uas., Union.of India has now a .3 ed in principle for the foilowing:

e. W

(+) It is liable to pay service charges to the municipal
- corporations for providing services like - supply - of water,
conservancy/sewerage disposal, apart from: general servxces

like approach roads with ctreet lights, drains etc;’

(i) It will  pay  service charges to ‘the  Municipal
puranonb, for the services, as stated in its circulars dated
10.5.19 4, 29.3. 1%7 5.5.1976 and 26.8.1586, but will not

pay any taxes.

(i) Having regard to. the fact that only service like supply of
water could be metered and other services like drainage, solid
waste management, approach roads, street lighting etc.,
- could not be metered, the percentage of property tax will be

- worked out as service .charges, on; -the: ba.,zs of mstructxons.
: »ssued ov *her fnistry. of Fmance., B e

(iv) .The concemnd Mlﬂlbtl"‘/ oF tne Umon ro wh;ch the prcperty_
5 - belongs will eater into separate contracts with' t‘he respective -
.. municipal corporatnon for supply: of <ervices and payment Qf Cihi
o service charges and pay tne bnhc for annual- , ges e
: regu!arzy 8 s i

Union of i .and,_gts departments “wilt p £t
._-‘»the : arrangements “with-© the respectwe cnpal
-__.:,_.;corporatton as. suggcsted by its Adv?sory committees and =
. make: modmcatlons or.revisions . in. the . rates O “service: *\s°

; charges

q VerRment Ar exempted, suc

ST e Wheraver ;33‘ i are
~exemption A uro,m“tz- of central governmant
also. Under e ¢ nces, the service charges payabia by



the Union of India will be more than the service charges paid
oy the stalte government.

: : ‘

Tne arrangement wili not affact the legai rights conferred by
the apprepriate iaws, in regard to any property hald by the
Union,

/. The Unien of India has also. stated that taking note of the relevant

circumstances, it has - decided  to pay  service charges at the foliowing

rates: {ad 75% of the propeity tax ievied op private owners, where the

properties of the Unicn are provided-by the municipal corporations with all
services/faciiitics as wer provided to other' araas within the municipal
corporation; {b) S50% of.. the prop 2ty tax  levied on private owners, in
regard o croperties of the Union, where cnly  some' of the services/facilities

Lwere Lavailed;: and {c) Upto & aximury of one-third (33 and 1/3%) of the
property tax levied orf privata awners in regard to - properties which did not
avail any of the servicos providec by the municipal corporation, as they were
seif-sufficion: on account - of - all services being provided by the Union
itself.

B. It was aiso clarified thar where no services were. availed from the
Mmunicipal corporatien, a rate within the ceiling of 33 and 1/3% of the
~property tax, will be negetiated and settied having regard to. . “the

ralevant circumstancas. ~In. so far as properties of Indian Railways are
concernad. it was stated that as it OWns. properties in virtually every
municinal corporation-in’ India and normaily all its properties do not utilise
the services providad by .municipal Corporations, Rajlways propese to pay
Dnly @ token service charge of 5% or such other rate as may be agreed by

mutual negotiations,

9. . iearmnad  counsei fcr  the  appellants submitted that.  the
appetlant . municipal corperations submitted that they - were broadly in
agreement with what ‘has been stated and agreed by* Union of India in the ;

..said affidavit.. The appeilant-Municipal - Corporations also - confirmed " and...

1), % that! they: will not levy or demand any Uproperty (tax" in

L respect of the properties belonging to Lnion of India and used - -

srriands will relata only
Re: supply. of wa
s, a@hd o

FGraau B




(iv) that if there is defaults or negetiations with the concerned
departments for in regard to service charges fail they will not
take any coercive steps for recovery (like cutting off supplies)
nar resort to revenue recovery proceedings, but will take
receurse to other remedies available to them in law fo

receveary,

10.. +The appeilants hewever LAoregwc reservations only in regard to the
stand-of the Railways that it will oniy pay nominal service charges at 5% of
the property tax. They point cut that there can be no property of Railways
which can be termed as 100% self sufficient in regard to services, as
commeon “indirect services provided by the Municipai Corporation (like
approach roads with street lighting etc.)will be enjoyad by them. They also
drew our attention to the fact that Ministry of Raiiways (Railway Board)had
also issued e circular dated 24.7.1954, simifar  to. the circulars issued by
the- Government of India, Ministry of Finance, providing for payment of
part. of the proper y tax, as services charges for water, scavenging etc. The
iearnad Soliciter General howaver stated that she was not sure whether the
said circular continues in force or was superseded by other circulars. Be that

as it may

v In view of -the above, there is no need to consider the appeals on
mes ;tr Ne -dispose of appeals and pending applications by recording the
-(\H()wmr‘ broad agreement between the parties: ,

(i) The Unicr of India and its departments will pay.serv&ce
tharges for tho serv':es proviaed by the appeilant municipal
- corporaticns; /will not pay any property tax. The service

:.jchargz.s will be pa:d at 75% Yo, 50% and 33 1/3% respectively
_.of the property tax lavied on'private owhers .depending upon..
“-whether Union of Iﬂdla or its gdepartment is utilising the fuil
- 'services, or pa r_*.al services er nil- services, ;The' Union of Indla_
~represerteo .by its Poncnmg.d department----w;ﬂ enter
i agre(.mnn“-.,, un(}e*starwdl gs m regard: 'to_servme c.han,es 'fop_';‘

'\,Comrmttae- ronssshpg A representatm. of the Centralg'
.govcrn:.nent a repl esentative of  the concerned mi; nicipal
Dl COrPOrgtini End e venlor  representative (preferably U the

: Secretary . in' - charge. of the cepa’tﬂnent of  municipal

administration); of the: State of

pective | mumcnpa]i,v .



If Railways or any other department of Union of India owning
a property changes the agreement/understanding unilaterally,
or fail to reach 3 settiement through the Mediation Committee
in regard to ahy disputes, or fails to clear the dues, it s open
to the concerped Municipal Corporation tg Enitiate'SUCh action,
as it deems fit in accordance with jaw by approaching the
jurisdictionai cowrts/tribunal for final and interim reliefs.

*2ralicns shall not resort to coercive Steps
steppage. of Sunpies: / services) nor resort to
. racovery proceedings  for recovery of any service
charge dies from Union of India or its departments.

[ *5 payable by Union of India Will under no

- dreuitistances e more than the service charges paid by state
government  for jts Rroperties: Whereyer exemptions or
concessions are granted to the properties belong‘ihg to the
state government, the saime shall also apply to the properties
of Union of India. : ;

Uk e oA PRI
X SENVICS ich;

(i) If the Railways does not to abide by the four general circulars
~Of - the - “Unicn: " of - India dated  10.5.1954, 29.3.1967,
28.5.1976 and 26.8.1986 and the general consensus set oyt
above, it is-opan to municipal cerporation to take such action

as is permissible in law. : :

(R’\./ Raveenc'!;fan').

e New Dem!;}.- e
: ren =S Rad.hva:krfshna‘h)

. iNovember 19,2009,
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{ REPORTABL

IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO. 1921 OF 2006

Nagar Palika Nigam ..Appellant

versus

Krishi Upaj Mandi Samiti and Ors. ..Respondents

JUDGMENT

Dr. ARUIT PASAYAT, J.

| SRR | Beneh of two learned Judges being of the view that one of the questions which
imcrlinked‘ with the intcrpretation of Section 9(3) of Madhya Pradesh Krishi Upaj Man
.Adhmlyam 1972 (1n short the ‘Adhiniyam’) would be whether having regard to tl
provmons contamed i Part IXA of the Constitution of India, 1950 (in short I
f_‘COllStltuthl]) the Leglslature of the State of M.P. had the requmte legislatiy
’ "_competence therefor Respondent No.1 filed a writ petition before the Madhya Prade:

"Ihgh Court under Artlcle 226 of the Constitution with basically two prayers. They are :

under:



(1) The respondent No.l-Municipal Corporation, Ratlam has no
/ . jurisdiction or right to claim the property tax from the petitioner for the
building and the superstructure constructed in the Market Yard within the

area of Municipal Corporation, Ratlam.
(2) That the amount of Rs.70,000/- which has been deposited by the
petitioner with respondent No.l pursuant to the notice and auction

proceedings initiated against the petitioner should be directed to be refunded
to the petitioner. Interest on the said amount is also being claimed.”

2 With reference to Section 9(3) of the Adhiniyam it was submitted that exemption
had been provided on the property on which no property tax could be levied even if the
same falls within the area of Municipal Corporation, Municipal Council, Notified Area,
Gram Panchayét or a Special Area Development Authority. Learned Single Judge
accepted the first prayer, but permitted the respondent-writ petitioner to avail suck

remedy as is available by filing a civil suit in respect of second prayer.

3, Review petition was filed by the present appellant which was dismissed. A Letters
Patent Appeal was also filed, which was dismissed on the ground that the same was not

maintainable égainst an order passed in the review petition. The appeal was also without

merit..

& The bas'ic stand in- the appeal was whether the Corporation had jurisdiction and
“oe 'autho_i'ity'tb‘.a's‘sess and -récover the property tax from respondent No.1 for the buildings.
- superstructure constructed in the market yard within the area of Municipal Corporation,

'R'atl'am.'

(89



&

5. During the course of hearing of the appeal, learned counsel for the appellant fairly
g

'aecepted that there was no challenge to the proviso appended to sub-section (3) of Section

9 of the Adhiniyam. It is also fairly accepted that the proviso casts out an exception.

6. Learned counsel for the respondents on the other hand submitted that in the
absence of a challenge to the legality of the proviso, there is no question of adjudicating

the issue which the reference Bench has considered to be of importance.

7. Section 9(3) of the Adhiniyam so far as relevant reads as under:

“(3) Nothing contained in the Madhya Pradesh Land Revenue Code,
1959 (No.20 of 1959), and rules made thereunder in so far as they relate to
diversion of land, revision of land revenue consequent on the change in the
use of land from agriculture to any other purpose and other matters incidental
thereto shall apply to land acquired by the market committee under sub-
section (1) or acquired by transfer, purchase gift or otherwise and use for the
purpose of establishment of a market yard or a sub- market yard:

Provided that the premises used for market yard, sub-market yard or
for the purpose of the Board shall not be deemed to be included in the limits

of the Municipal Corporation, Municipal Council, Notified Area, Gram
Panchayat or a Special Area Development Authority, as the case may be.”

8. The normal function of a proviso is to except something out of the enactment or tc
: qualify something enaeted' therein which but for the proviso would be within the purview

| of the enactment As was stated i in 'Mullins v. Treasurer of Survey [1880 (5) QBD 170},

o (referred to'in hah BhO]ra] Kuvegl 011 Mills and Glnnlng Factogg V. Subhash Chandra

_Yogzal Smh (AIR 1961 SC 1596) and Calcutta Tramways Co. Ltd. v. Corporation of

Calcutta. (AI_R 1965 SC 1728), when one finds a proviso to a section the natural

presumption. is that, but for the proviso, the enacting part of the section would have

3



[©)

}pcluded the subject matter of the proviso. The proper function of a proviso is to except
and to deal with a case which would otherwise fall within the general language of the
main enactment and its effect is confined to that case. It is a qualification of the preceding

enactment which is expressed in terms too general to be quite accurate. As a general rule,
a proviso is added to an enactment to qualify or create an exception to what is in the
enactment and ordinarily, a proviso is not interpreted as stating a general rule. “If the
language of the enacting part of the statute does not contain the provisions which are said

to occur in it you cannot derive these provisions by implication from a proviso.” Said

Lord Watson in West Derby Union V. Metropolitan Life Assurance Co. (1897 AC 647)
(HL). Normally, a proviso does not travel beyond the provision to which it is a proviso. It

carves out an exception to the main provision to which it has been enacted as a provisc

and to no other. (See A.N. Sehgal and Ors. v. Raje Ram Sheoram and Ors. (AIR 1991 SC

1406), Tribhovandas Haribhai Tamboli v. Gujarat Revenue Tribunal and Ors. (AIR 1991

SC 1538) and Kerala State Hoﬁsing Board and Ors. v. Ramapriya Hotels (P)Ltd. and Ors.

(1994 (5) SCC 672).

L e - word (proviso) hath divers operations. Sometime it worketh a qualification
or limitation; sometime a condition; and sometime a covenant” (Coke upon Littleton 18"
Edition; 146)

100 “Ifin o deed-an earlier clause is followed by a later clause which destroy:
alfogetﬁgf the obligation bréated by the earlier clause, the later clause is to be rejected a:

repugnant, and the -earlier clause prevails....But if the later clause does not destroy bu



- object of interpreting a statute is to ascertain the intention of the Legislature enacting it.

only qualifies the earlier, then the two are to be read together and effect is to be given &
y = intention of the parties as disclosed by the deed as a whole” (per Lord Wrenbury ir

Forbes v. Git [1922] 1 A.C. 256).

I1. A statutory proviso “is something engrafted on a preceding enactment” (R. v.

Taunton, St James, 9 B. & C. 836).

12.  “The ordinary and proper function of a proviso coming after a general enactment is
to limit that general enactment in certain instances” (per Lord Esher in Re Barker, 25

Q.B.D. 285).
13. A proviso to a section cannot be used to import into the enacting part something
which is not there, but where the enacting part is susceptible to several possible meanings

it may be controlled by the proviso (See Jennings v. Kelly [1940] A.C. 206).

14. The above position was noted in Ali M.K. & Ors. v. State of Kerala and Ors. (2003

(4) SCALE 197).

|3 1SEEER ¢ is well settled principle in law that the Court cannot read anything into a statutory

provmon WhLCh 1s plam and inambiguous. A statute is an edict of the Legislature. The

language employed ina statute is. the determinative factor of legislative intent.

16. - Words a’nd’ .phrases are symbols that stimulate mental references to referents. The

5
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(See Institute of Chartered Accountants of India v. M/s Pnce Waterhouse and Anr. (AIR

‘)98 SC 74)) The intention of the Legislature is primarily to be gathered from the
language used, which means that attention should be paid to what has been said as also tc
what has not been said. As a consequence, a construction which requires for its support,
addition or substitution of words or which results in rejection of words as meaningless
has to be avoided. As observed in Crawford v. Spooner (1846 (6) Moore PC 1), Courts,

cannot aid the Legislatures’ defective phrasing of an Act, we cannot add or mend, and by

construction make up deficiencies which are left there. (See The State of Gujarat and Ors.

v. Dilipbhai Nathjibhai Patel and Anr. (JT 1998 (2) SC 253)). It is contrary to all rules of

construction to read words into an Act unless it is absolutely necessary to do so. (See

Stock v. Frank Jones (Tiptan) Ltd. (1978 1 All ER 948 (HL). Rules of interpretation dc

not permit Courts to do so, unless the provision as it stands is meaningless or of doubtful
meaning. Courts are not entitled to read words into an Act of Parliament unless clear
reason for it is to be found within the four corners of the Act itself. (Per Lord Loreburn

’L.C. in Vickers Sons and Maxim Ltd. v. Evans (1910) AC 445 (HL), quoted in Jamms

Masjid, Mercara v. Kodimaniandra Deviah and Ors.(AIR 1962 SC 847).

17.- The questlon is not what may be supposed and has been 1ntended but what has been
; sald “Statutes should be construed not as theorems of Euclid”. Judge Learned Hand said,

| “but words must be construed w1th some 1mag1nat10n of the purposes Wthh lie behind

.them” (See Lemgh Valley Coal C V. Yensavgg 218 FR 547). The view was Té-iterated

in Union of Indla and Ors. v. Flllp Tiago De Gama of Vedem Vasco De Gama (AIR 1990

SC 981)
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(AIR 1977 SC 842), it was observed that Courts must avoid the danger of a p@
o

L:termination of the meaning of a provision based on their own pre-conceived notions of
ideological structure or scheme into which the provision to be interpreted is somewhat

fitted. They are not entitled to usurp legislative function under the disguise of

interpretation.

19. While interpreting a provision the Court only interprets the law and cannot legislate
it. If a provision of law is misused and subjected to the abuse of process of law, it is for

the legislature to amend, modify or repeal it, if deemed necessary. (See Commissioner of

Sales Tax, M.P. v. vPooular Trading Company, Uijjain (2000 (5) SCC 515). The legislative

casus omissus cannot be supplied by judicial interpretative process.

20.  Two principles of construction — one relating to casus omissus and the other in
regard to reading the statute as'a whole — appear to be well settled. Under the firsf
principle a casus omissus cannot be supplied by the Court except in the case of clear
necessity and when reason for it is found in the four corners of the statute itself but at the.
same time a casus omissus should not be readily inferred and for that purpose all the parts
of a statute or sectlon must be construed together and every clause of a section should be
: construed w1th reference to the context and other clauses thereof so that the construction

to be put on a partwulat provision makes a consistent enactment of the whole statute This
would be more $O 1f Ilteral c0nstt'uctlon of a particular clause leads to manifestly absurd
'or anornalous reSults Wthh could not have been intended by the Legislature. “An

intention to pr_o_d_uce an unreasonable result”, said Danackwerts, L.J. in Artemiou v-

3



@
I'1ocopiou scopiou (1966 1 QB 878), “is not to be imputed to a statute if there is some other
A
construction available”. Where to apply words literally would “defeat the obvious
intention of the legislature and produce a wholly unreasonable result” we must “do some

violence to the words” and so achieve that obvious intention and produce a rational

‘construction. (Per Lord Reid in Luke v. IRC (1966 AC 557) where at p. 577 he alsc

observed: “this is not a new problem, though our standard of drafting is such that it rarely

emerges’ .

21, Itis then true that, “when the words of a law extend not to an inconvenience rarely
happening, but due to those which often happen, it is good reason not to strain the words
further than they reach, by saying it is casus omissus, and that the law intended quac
frequentius accidunt.” “But,” on the other hand, “it is no reason, when the words of a law

do enough extend to an inconvenience seldom happening, that they should not extend tc

it as well as if it héppened more frequently, because it happens but seldom” (See Fenton
v. Hampton 11 Moore, P.C. 345). .A casus omissus ought not to be created by
interpretation, save in some case of strong necessity. Where, however, a casus omissus
does really oceur, eittter throu'gh the inadvertence of the legislature, or on the princip_le-
quod semel aut bis ex1st1t proetereunt legislators, the rule is that the particular case, thus
left unprovxded for must be dlsposed of according to the law as it ex1sted before such

66,

statute - Casus ormssus et: obhv1on1 datus dlsposmom communis juris relinquitur; e

casus omlssus observed Buller 7. in Jones v. Smart (1 T.R. 52), “can in no case be

| supphed by a court of law for that would be to make laws.”



W »

)]
}‘; The golden rule for construing wills, statutes, and, in fact, all written ir@uments
h;lS been thus stated: “The grammatical and ordinary sense of the words is to be adhered
to unless that would lead to some absurdity or some repugnance or inconsistency with the
rest of the instrument, in which case the grammatical and ordinary sense of the words may-
be modified, so as to avoid that absurdity and inconsistency, but no further” (See Grey v.
Pearson 6 H.L. Cas. 61). The latter part of this “golden rule” must, however, be applied
with much caution. “if,” remarked Jervis, C.J., “the precise words used are plain anc
unambiguous in our judgment; we are bound to construe them in their ordinary sense,
even though it lead, in our view of the case, to an absurdity or manifest injustice. Words
may be modified or varied where their import is doubtful or obscure. But we assume the

functions of legislators when we depart from the ordinary meaning of the precise words

used, merely because we see, or fancy we see, an absurdity or manifest injustice from ar

adherence to their literal meaning” (See Abley v. Dale 11, €C.B..378).

23. At this juncture, it would be necessary to take note of a maxim “Ad ea quae

frequentius accidunt jura adaptantur” (The laws are adapted to those cases which more

frequéntly oceur). -

S ."I‘he_ above pbsitioﬁ _wasfhighlighted in Maulavi Hussein Haji Abraham Umarji v.
State of Gujarat (2004.'.(6), SCC 672).

24. . Since there was no challénge at any point of time by the appellant to the proviso tc

sub-section (3) of Section 9 oﬁ the alleged ground of lack of legislative competence,

9
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[pviously the High Court could not have dealt with that issue. Till now alo such
'C‘::lallenge has been made by the appellant. That being so, we find no scope for
interference with the order passed by the High Court. In the circumstances indicated
above, there is no need to answer the reference made. If and when challenge is made tc
the legislative competence to enact proviso to sub-Section (3) of Section it goes-
without saying, the same shall be considered in its proper perspective and in accordance

with law.

25. The appeal is disposed of without any order as to costs.

................................. J.
(Dr. ARIJIT PASAYAT)

................................. J.
(P. SATHASIVAM)

................................. J.
(AFTAB ALAM)

New Delhi _
. October 14, 2008
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